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I. Circuit courts must abstain from exercising jurisdiction if administrative 
remedies have not been exhausted.  

When Miller argues that the circuit court has jurisdiction over its claim, Miller 

misses the point.  Exhaustion of Administrative Procedure Act (APA) remedies is 

not a jurisdictional principle, but a doctrine of judicial deference or restraint.  See, 

e.g., Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590–91 (Fla. 1st DCA 1977).  

And the Department has not argued that the circuit court lacks jurisdiction per se.  

Rather, the Department contends that, consistent with 50 years of case law, the 

circuit court should not have exercised or assumed jurisdiction.1  Absent an 

applicable exemption, exhaustion of available APA remedies is required even where 

a circuit court has subject-matter jurisdiction—and Florida appellate courts have 

repeatedly rejected arguments to the contrary.  See, e.g., Pet. at 14–21.  No matter 

what cause of action is asserted, if the APA is capable of affording the relief 

requested—here, licensure—exhaustion is required.  See, e.g., Cmtys. Fin. Corp. v. 

Fla. Dep’t of Envtl. Regulation, 416 So. 2d 813, 816 (Fla. 1st DCA 1982).   

Miller ignores the numerous court decisions holding that prohibition is an 

appropriate remedy for a circuit court’s failure to require exhaustion of available 

APA remedies.  See, e.g., Key Haven Associated Enters., Inc. v. Bd. of Trs. of the 

Internal Improvement Tr. Fund, 427 So. 2d 153 (Fla. 1982) [hereinafter Key Haven 

                                                 
1 This distinction shows that the Department’s seeking a writ of prohibition is 
entirely appropriate.   
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II]; Gulf Pines Mem’l Park v. Oaklawn Mem’l Park, 361 So. 2d 695 (Fla. 1978);  

Odham v. Foremost Dairies, Inc., 128 So. 2d 586 (1961),  Miller also ignores the 

volume of caselaw holding that exhaustion is mandatory even where the remedy 

sought in circuit court is declaratory relief.  See, e.g., Key Haven II, 427 So. 2d 153; 

Gulf Pines, 361 So. 2d 695; Odham, 128 So. 2d 586.  Further, the caselaw on which 

Miller relies is all distinguishable, either because the opinions do not even mention 

administrative-remedy exhaustion2 or because the plaintiffs in those cases sought 

determinations regarding construction of a constitutional provision3 or the facial 

constitutionality of a statute or rule,4 which relief is not authorized under the APA.  

Miller’s arguments do not overcome well-established Florida law: exhaustion of 

APA remedies is required even where a circuit court has subject-matter jurisdiction. 

II. The purported existence of disputed facts is irrelevant to the exhaustion 
requirement; the question is whether the APA can afford a remedy for 

improper licensure denial. 

Miller’s argument that prohibition is unavailable because there are disputed 

issues of material fact regarding whether the APA affords an adequate remedy is a 

                                                 
2 See Haridopolos v. Citizens for Strong Sch., Inc., 81 So. 3d 465 (Fla. 1st DCA 
2011) (considering whether courts should refrain from deciding political questions).  
Miller refers to the Haridopolos case as being analogous, Resp. at 8, but that opinion 
does not in any way address exhaustion of administrative remedies, instead.  See 
generally id. 
3 See PPI, Inc. v. Fla. Dep’t of Bus. & Prof’l Regulation, Div. of Pari-Mutuel 
Wagering, 917 So. 2d 1020 (Fla. 1st DCA 2006). 
4 See Gulf Pines, 361 So. 2d 695; Dep’t of Transp. v. Morehouse, 350 So. 2d 529 
(Fla. 3d DCA 1977). 
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red herring and legally irrelevant.  The question in this prohibition proceeding is not 

whether Miller could obtain the license it seeks under the facts of this case; the 

question—a question of law5—is whether the APA process as detailed in the APA 

itself (chapter 120) affords a forum and procedure for Miller to advocate for and, if 

entitled, potentially secure the requested license.  See, e.g., Norman v. Ambler, 46 

So. 3d 178, 182 n.5 (Fla. 1st DCA 2010) (stating that exhaustion doctrine “precludes 

judicial intervention where available administrative remedies can afford the relief a 

litigant seeks”); Gen. Elec. Credit Corp. of Ga. v. Metro.-Dade Cnty., 346 So. 2d 

1049, 1053 (Fla. 3d DCA 1977) (noting that exhaustion doctrine “is based on the 

mere availability of administrative review procedures” (emphasis added)); see also 

Key Haven Associated Enters., Inc. v. Bd. of Trs. of the Internal Improvement Tr. 

Fund, 400 So. 2d 66, 71–73 (Fla. 1st DCA 1981) [hereinafter Key Haven I], reversed 

in part on other grounds, 427 So. 2d 153.  The APA plainly does. 

Section 120.52(11), Florida Statutes, defines licensing as “the agency process 

respecting the issuance, denial, renewal, revocation, suspension, annulment, 

withdrawal, or amendment of a license or imposition of terms for the exercise of a 

                                                 
5 E.g., Schoeff v. R.J. Reynolds Tobacco Co., 232 So. 3d 294, 301 (Fla. 2017) 
(“Statutory interpretation is a pure question of law . . . .”); Hubbs v. Suffolk Cnty. 
Sheriff’s Dep’t, 788 F.3d 54, 59 (2d Cir. 2015) (“Whether an administrative remedy 
was available to a prisoner in a particular prison or prison system is ultimately a 
question of law, even when it contains factual elements.”); Lanfear v. Home Depot, 
Inc., 536 F.3d 1217, 1221 (11th Cir. 2008). 
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license” (emphasis added).  Section 120.60, Florida Statutes, titled Licensing, is 

devoted entirely to the licensing activities conducted by agencies like the 

Department.  Miller’s contention that the APA process cannot possibly afford the 

relief Miller seeks—which is, ultimately, licensure—is belied by the APA itself. 

Miller’s assumption that it may have waived its APA rights by not timely 

filing a petition and that it may not be saved by the equitable-tolling doctrine, Resp. 

at 25 n.3, does not relieve Miller of its obligation to try to obtain relief through the 

APA before resorting to circuit-court remedies.  Yet Miller has never even filed an 

APA petition with the Department, let alone traveled through the administrative 

process (including judicial review under section 120.68, Florida Statutes) and been 

denied relief.  

It also defies logic that a circuit-court trial need be held to determine whether 

the APA is capable of affording Miller licensure.  No trial is needed because the 

APA itself answers the question.  Indeed, the weakness of Miller’s argument is 

underscored by the myriad court decisions granting writs of prohibition for failure 

to exhaust administrative remedies.  See, e.g., Key Haven II, 427 So. 2d 153; Gulf 

Pines, 361 So. 2d 695; Odham, 128 So. 2d 586.  If a circuit-court trial were necessary 

to resolve whether the APA affords Miller a path to licensure, then there would be 

no need for this extraordinary writ.  Yet this court (and others) have granted writs of 

prohibition to prevent trial at the circuit-court level.  See, e.g., Scott v. Francati, 214 
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So. 3d 742, 749 (Fla. 1st DCA 2017); Shanks v. Cianca, 491 So. 2d 1267, 1268 (Fla. 

4th DCA 1986). 

The primary purpose of the exhaustion requirement is to ensure that agencies 

charged with implementing statutory schemes have full opportunity to resolve 

disputes by employing their expertise and statutorily bestowed discretion—expertise 

and discretion Florida circuit courts lack.  To subject an agency to a full circuit-court 

trial before a determination is made whether the APA provides a path to licensure 

would erase the APA and defeat the purpose of the exhaustion requirement.  It would 

be more than just inefficient; it would be contrary to statute and longstanding Florida 

law (and a substantial waste of taxpayer money on litigation that Florida law does 

not allow).   

Moreover, the very nature of APA proceedings, which generally must be 

initiated by the allegedly aggrieved party within 21 days after notice of agency action 

is published,6 means that petitioners more often than not must file their petitions 

before learning all facts leading to the challenged agency action or all facts reflecting 

that an agency treated the party differently than other similarly situated parties.  For 

example, challenges to agency contract awards must be initiated within 72 hours of 

posting of the agency decision, with a formal written protest petition due 10 days 

later.  See § 120.57(3)(b), Fla. Stat.  A bid-protest petitioner rarely has access to 

                                                 
6 See § 120.57(3)(b), Fla. Stat.; Fla. Admin. Code R. 28-106.111(2). 



 

6 
 

pertinent documents and other evidence before its petition is due.  Instead, the 

petitioner must file a petition alleging facts as best as the petitioner can, knowing 

that it has the right to take discovery and amend its petition as more facts become 

known during discovery.7 

In essence, Miller invites this Court to create a new exception to the long-

established exhaustion doctrine by allowing a party to bypass the APA when that 

party either (1) subjectively believes it will lose on the merits through the APA 

process or (2) knowingly or unwittingly failed to timely file a petition.  Such 

exceptions have not been recognized by this Court or the Florida Supreme Court—

for good reason.  First, such exceptions would turn the APA on its head.  The 

legislature has created and mandated an administrative review process for licensure 

denials; the courts have repeatedly enforced that mandate.  If a denied license 

applicant could subjectively decide for itself whether to obtain APA review, the 

exhaustion requirement would become illusory.  Second, such exceptions would 

encourage parties to try to bypass the APA by alleging that they do not think they 

can prevail or by alleging, as Miller does, that they were unware of some facts 

relating to their denial.  These reasons have never been sufficient to overcome the 

                                                 
7 This is why in APA proceedings, a petition usually may be amended as late as 
during the final hearing, or trial.  See, e.g., Fla. Bd. of Med. v. Fla. Acad. of Cosmetic 
Surgery, Inc., 808 So. 2d 243, 256 (Fla. 1st DCA 2002), superseded by statute on 
other grounds as stated in Dep’t of Health v. Bayfront Med. Ctr., Inc., 134 So. 3d 
1017, 1018 (Fla. 1st DCA 2012). 
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exhaustion requirement.  This Court should not create a new exception. 

Accordingly, even taking the factual allegations of Miller’s complaint as true 

and assuming for argument’s sake that the Department unjustifiably rejected Miller’s 

application while treating other applicants differently, the exhaustion doctrine 

applies here and the APA affords Miller a chance to obtain the requested licensure.  

If Miller’s failure to file an administrative petition within 21 days of its licensure 

denial is excused by the Department’s alleged conduct, the APA remedy could 

include an agency final order or a district-court opinion ruling that Miller is entitled 

to the licensure it seeks.  But Miller has not bothered to try. 

III. The 2016 Session Law does not authorize rejected applicants like Miller 
to seek relief in circuit court. 

Miller’s contention that chapter 2016-123, section 3, Laws of Florida (the 

2016 Session Law), authorized Miller to pursue relief in circuit court is legally 

incorrect. 

Analysis of the 2016 Session Law’s section 3 begins with the premise that 

before the Session Law was enacted, the APA applied to all agency action relating 

to medical marijuana, including the Department’s rejection or denial of certain 2015 

applications.  Moreover, it cannot be disputed that the 2016 Session Law did not 

include any express exemption from the APA.  See ch. 2016-123, Laws of Fla.  Yet, 

a specific exemption is required where there are no countervailing indications of 

legislative intent.  See Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 
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3 So. 3d 1220, 1232 (Fla. 2009).  Recognizing this, Miller asks the Court to find an 

implied exemption where an express one does not exist.  Miller points to the Session 

Law’s section 3(2), which granted the Department authority to approve one 

additional application in each of five regions when an “organization . . . receives a 

final determination from the Division of Administrative Hearings, the Department 

of Health, or a court of competent jurisdiction” that the organization should have 

been approved as that region’s sole licensee.  Miller’s claim that section 3(2) 

obviates the APA-exhaustion requirement is based on Miller’s incorrect 

interpretation of the term court of competent jurisdiction as used in that provision. 

Court of competent jurisdiction must be construed in the context of the entire 

2016 Session Law, not in isolation.  See, e.g., Survivors Charter Schs., 3 So. 3d at 

1234.  The 2016 Session Law itself must be construed in pari materia with the APA 

if at all possible, not as creating an APA exemption.  See, e.g., Gopman v. Dep’t of 

Educ., 909 So. 2d 1118, 1120 (Fla. 1st DCA 2005).  And the 2016 Session Law must 

be construed in pari materia with section 381.986 (2015) (the version of 381.986 in 

effect when the 2016 Session Law was enacted).  See, e.g., Fla. Dep’t of Envtl. Prot. 

v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008). 

Section 381.986 (2015) limited the number of DO licenses the Department 

could grant to five—one for each region.  See § 381.986(5)(b), Fla. Stat. (2015).  The 

2016 Session Law did not delete or revise the statutory provision that imposed that 
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limitation, instead leaving the statutory limitation untouched and creating a limited 

expansion of available licenses.  The 2016 Session Law’s preamble documented the 

legislature’s intent to “authoriz[e] two dispensing organizations in the same region 

under certain circumstances.”8  Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  

Section 3(2) directed the Department to issue one more license for each region where 

a challenger proved it was entitled to be the licensee for the region for which it 

applied—that is, that the challenger should have been selected as the exclusive 

licensee originally.  Ch. 2016-123, § 3(2), Laws of Fla.; A.73–74; A.87.      

The only applicants that could qualify to prove entitlement under section 3(2) 

were those that had APA petitions challenging the Department’s decisions to deny 

their applications pending when the 2016 Session Law was enacted.  All denied 

applicants that had failed to timely challenge their denial waived that right several 

months earlier.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 

So. 2d 928, 934–35 (Fla. 1st DCA 1990); PZ Constr. Co., 633 So. 2d 76, 78 n.4 (Fla. 

3d DCA 1994); Fla. Admin. Code R. 28-106.111(2), -(4).  This Court must presume 

the legislature knew that such rights had been waived or expired. See, e.g., Knowles 

v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004).   

Section 3(2), therefore, honored the vested due process rights of those 

                                                 
8 The 2016 Session Law’s sections 1 and 2 made specific revisions to section 
381.986 (2015), and section 499.0295, Florida Statutes, respectively.  None of those 
revisions are relevant to this proceeding.   
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applicants whose petitions were timely filed and pending at the Division of 

Administrative Hearings (DOAH) or the Department or on appeal at the district 

courts when the 2016 Session Law was enacted on March 25, 2016, and then only 

as to the rights already vested in those proceedings.  Section 3(2) provided that a 

prevailing petitioner—that is, one establishing that it, rather than the initially 

approved licensee, was the best applicant for its given region, A.73–74; A.87—

would be granted a license, bringing the number of licenses for the region to two.9   

When section 3(2) referred to a “final determination from the Division of 

Administrative Hearings, the Department of Health, or a court of competent 

jurisdiction,” it meant a final determination made in the then-pending APA 

proceedings.  A court of competent jurisdiction is simply one that has subject-matter 

jurisdiction over a particular matter.  E.g., Lightfoot v. Cendant Mort. Corp., 137 S. 

Ct. 553, 560–61 (2017).  Reading section 3(2) in pari materia with the APA sheds 

light on which court has jurisdiction over this subject matter.  As explained in the 

Department’s petition, a challenge to an agency’s license denial must proceed under 

the APA.  Pet. at 18–20.  Under the APA process, the challenge typically would be 

heard first by DOAH and then by the agency, which enters a final order.  See 

§ 120.57(1)(k)-(l), Fla. Stat.  DOAH and the agency are not courts and therefore 

                                                 
9 For reasons not pertinent here, the legislature explicitly allowed for three licenses 
in the northeast region.  A.156–58. 
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cannot be courts of competent jurisdiction.  But the APA does grant particular courts 

exclusive power to review agency orders: not Florida’s circuit courts, but the five 

district courts of appeal.  See § 120.68, Fla. Stat.   

As the 2016 Session Law contained no provision divesting the district courts 

of their exclusive jurisdiction to review agency action, court of competent 

jurisdiction in section 3(2) meant the district courts.  District courts have authority 

in certain circumstances to render a “final determination” that a particular party was 

entitled to licensure, rather than remanding to the Department with instructions to 

issue a new final order.10  See § 120.68(6)(a), Fla. Stat.  Such review affords parties 

challenging the Department’s licensing decisions complete due process.  See 

Citizens of State v. Fla. Pub. Serv. Comm’n, 146 So. 3d 1143, 1154 (Fla. 2014). 

Moreover, under the canon of statutory construction known as ejusdem 

generis, court of competent jurisdiction must be construed to mean a court with 

jurisdiction over APA proceedings.  See, e.g., Graham v. Haridopolos, 108 So. 3d 

                                                 
10 Miller’s assertion that appellate courts do not make factual determinations, Resp. 
at 27 n.4, does not help Miller’s cause.  An applicant that receives a final order from 
the Department determining the applicant is not entitled to DO licensure could, on 
appeal, be determined to be entitled to licensure based on facts found below or, if no 
facts are disputed, based purely on questions of law.  See, e.g., Davis Family Day 
Care Home v. Dep’t of Children & Families, 117 So. 3d 464, 470 (Fla. 3d DCA 
2013) (reversing and remanding with instructions to grant license), quashed on other 
grounds, 160 So. 3d 854.  Moreover, under the APA (specifically, section 120.68, 
Florida Statutes), Florida’s district courts have broader discretion in fashioning relief 
than they do in most non-APA, civil proceedings.  See, e.g., Key Haven I, 400 So. 
2d at 71–73.   
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597, 605 (Fla. 2013) (explaining that under ejusdem generis doctrine, general phrase 

following list of specifics will be interpreted to include only items of same type as 

specifics listed).  The Division of Administrative Hearings and the Department of 

Health both have jurisdiction over proceedings brought under the APA to challenge 

the Department’s actions.  See § 120.57, Fla. Stat.  Court of competent jurisdiction 

must be construed to be of like kind—that is, a court with subject-matter jurisdiction 

in APA proceedings, which is one or more of the five district courts of appeal.  See 

§ 120.68(2)(a), Fla. Stat.  It does not matter that court of competent jurisdiction, 

standing alone, could refer to a circuit court in some other contexts; what matters is 

what court has jurisdiction in proceedings involving challenges to an executive-

branch agency’s agency action, like this proceeding.  The only correct answer: the 

district courts of appeal.  Compare § 120.68, Fla. Stat., with ch. 120, Fla. Stat. 

(reflecting that only district courts of appeal have jurisdiction over APA matters).  

Miller’s interpretation of the 2016 Session Law is especially untenable given 

that when the 2016 Session Law was enacted, there were three challengers seeking 

the sole Southwest region license whose petitions were pending at DOAH, A.62.  

With only one additional license available for the Southwest region, accepting 

Miller’s reading of the 2016 Session Law means the legislature intended to 

significantly risk contradictory results—that is, one applicant being determined in 

the APA proceeding to be “the best” and entitled to the sole additional license, and 
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another determined in a circuit-court proceeding to be “the best” and entitled to that 

same exclusive license.  But the 2016 Session Law did not authorize the Department 

to grant two or more additional licenses for the Southwest region.  And the 

legislature, fully aware of the Southwest region challenges pending at DOAH, did 

not intend to allow for competing and potentially contradictory rulings in two 

different forums, as that would lead to increased litigation—precisely what the 

legislature was trying to curb.  See Pet. at 7 n.5. 

Discussion during the House and Senate sessions immediately preceding the 

2016 Session Law’s passage shows that section 3(2) was intended solely to allow 

those APA proceedings that were pending to continue unabated and that the number 

of additional licenses that could be issued pursuant to section 3(2) was 

commensurate with the number of regions for which challenges were then 

pending—that is, three.  Discussion also shows that court of competent jurisdiction 

means the district courts of appeal under the APA, not the circuit courts.   

Representative Jenne: [Section 3(2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a 
license, and basically my question is this, will this allow DOH to issue 
a new license above and beyond that five number?  

Representative Gaetz: The answer to the question is yes, 
Representative Jenne, because while we are all very frustrated that this 
process has taken too long and we want to greenlight the winners of 
those licenses to the patient, we cannot and would not and 
constitutionally could not deprive people of their due process, and so 
as we have litigation roll on, on appeals, if someone ultimately 
prevails upon one of those appeals, then yes, we are authorizing the 
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creation of an additional license to facilitate that due process. 

Representative Jenne: And will there be any limitation to that 
number? 

Representative Gaetz: Yes, there is a functional limitation because 
there are five regions in the state in which we have authorized licenses 
to be issued, and so no one would be able to prove that more than 
one person would have been entitled to a license in a particular 
region, and so the functional consequence of the language we have 
chosen in the section you have cited is that you could potentially have 
four additional licenses, you know, added to the five. The reason I say 
four and not five more is that in the southeast region there is no 
challenge. There is simply a license winner, so you could in theory if 
you have four prevailing challengers, which I think is unlikely, but still 
potentially possible, you could have up to nine11 licenses under that 
particular subsection of the bill.12  

The senator who sponsored the companion Senate bill also referred to the 

litigation that could result in a license under section 3(2) as continued litigation—

that is, the APA challenges pending when the 2016 Session Law was enacted, not 

newly initiated challenges like Miller’s circuit-court action: “[I]f you were a 

proposed dispensing organization and you believe you were wrongfully denied the 

ability to be one of the DOs, then you continue with that litigation, and if you prevail, 

                                                 
11 The “nine” referred to here is excluding the “highest aggregate score” license 
approved under the 2016 Session Law’s section 3(1), but including the challenge in 
the Northwest region, which was dismissed on May 2, 2016, the same day of this 
House floor debate.   
12 Fla. H.R., video recording of proceedings at 05:11 (Mar. 2, 2016), 
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018 
(emphasis added); Fla. S., video recording of proceedings at 73:00 (Mar. 7, 2016), 
http://www.flsenate.gov/media/VideoPlayer 
?EventID=2443575804_2016031120 [hereinafter Senate Debate]. 
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you will get [a license] as well.”13   

In sum, 2016 Session Law section 3(2)—when properly viewed in pari 

materia with the rest of the 2016 Session Law, section 381.986 (2015), and the APA 

and in a way that avoids an absurd construction—shows the legislature did not intend 

to give a denied applicant the option to initiate a new proceeding in circuit court to 

obtain a license.  Section 3(2) simply ensured continuation of administrative 

proceedings pending when the 2016 Session law was enacted and judicial review in 

the district courts under the APA for those applicants that had pending, timely filed 

APA petitions.  The 2016 Session Law did not abrogate the APA and the 50-plus 

years of case law requiring exhaustion of administrative remedies.  It did not create 

a new right to obtain a license by bringing a new action directly in circuit court, 

outside the APA.  It did not supplant the Department’s final licensing authority under 

the APA with the authority of the circuit courts.  And it did not authorize any 

applicant to bypass the APA exhaustion requirement.   

IV. Conclusion 

For the foregoing reasons and the reasons set forth in the Department’s 

Petition for Writ of Prohibition, this Court should issue a writ of prohibition and 

order directing the circuit court to dismiss Miller’s complaint.   

 

                                                 
13 Senate Debate at 62:20 (emphasis added).   
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